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Appellee.

BRIEF FOR APPELLANT

STATEMENT OF THE CASE.

This is an appeal from the order and judgment of

the United States District Court, in the Southern

Division, for the Northern District of California,

sustaining the demurrer which was interposed by the

Government to the petition of Quock So Mui for

discharge on a writ of habeas corpus.

FACTS OF THE CASE.

Quock So Mui, an alien of the Chinese race, was

admitted into the United States at the port of San

Francisco, as the wife of Jew Hoy Kuong, who was

a Chinese merchant. This was on September 2, 1916.



A few months after her arrival in the United States,

Quock So Mui was deserted by her husband, Jew Hoy
Kuong. She has never seen or heard from this hus-

band since the time of his desertion in 1916. The

only information that she has had concerning Jew
Hoy Kuong, the husband, was conveyed to her by

his clansmen. These clansmen stated to Quock So

Mui that her husband, Jew Hoy Kuong, had died.

During the interval from the time of her arrival

in the United States in September, 191 6, and the time

of her arrest on August 19, 1924, Quock So Mui has

lived in Chinatown of San Francisco with the excep-

tion of the short time when she lived in the country.

Quock So Mui was arrested at 34 Beckett Alley in

a raid conducted by Miss Donaldina Cameron in

conjunction with certain immigration officials, and

was charged with practicing prostitution after enter-

ing the United States, under authority of the Immi-

gration Act of February 5, 1917. In all fairness to

Quock So Mui it should be stated that this raid was

not made upon any warrant or complaint concerning

the actions of Quock So Mui. Miss Cameron was

searching for two young Chinese girls living at the

same address. In the course of this search some of

the rooms were entered and in one of the rooms

broken into Quock So Mui was found in bed with

a Chinese man, Louie Mon Sun.

Quock So Mui testified in her defense that this man

Louie Mon Sun was her husband; that they had been

married in San Francisco, Chinese custom, a few

months prior to the time of the raid on August 19,

1924. A period of over seven years had elapsed be-



tween the time that she had last heard from her first

husband, Jew Hoy Kuong, and the time of her mar-

riage to Louie Mon Sun.

At the time the arrest was made at 34 Beckett Alley,

and while still at these premises, Inspector J. P.

Lawler of the Immigration Department held a pre-

liminary hearing and took the testimony of Quock So

Mui, as well as the testimony of Louie Mon Sun and

Miss Donaldina Cameron. This hearing was con-

ducted before Quock So Mui had been admonished

of her right to be represented and advised by an attor-

ney. Neither was there any "friend" present as pro-

vided for in the Immigration Act.

Although the Department of Labor is very careful

and particular in the selection of their interpreters,

nevertheless during this hearing, while the testimony

of Quock So Mui and the testimony of Louie Mon
Sun was being taken. Miss Wu, a member of the

raiding party connected with the Chinese Presbyterian

Mission of which Miss Cameron is in charge, acted as

the interpreter. There was no regularly selected and

qualified interpreter of the Department of Labor

present during the time that this testimony was taken.

Also upon the day of the arrest, but at a later time,

another hearing was conducted by the immigration

officials. At the time of this hearing, Quock So Mui
and Louie Mon Sun were confined in the San Fran-

cisco County jail. Further testimony of Quock So

Mui and Louie Mon Sun was taken, which testimony

was duly interpreted by a qualified interpreter of the

Immigration Service. However, it is to be noted that

at this hearing the alien and Louie Mon Sun were



under arrest, that she was not represented or advised

by counsel or a friend, that she was not afforded the

opportunity to be present at the time Louie Mon Sun

was testifying against her, and that she was afforded

no subsequent opportunity to cross-examine Louie

Mon Sun.

Upon this same day immigration officials con-

ducted a hearing at the Chinese Presbyterian Mission.

Here, Rosa Wong was examined, but at the time this

statement was taken, Quock So Mui was not afforded

the opportunity of being present during the time that

Rosa Wong was testifying against her.

Based upon the statements taken at these hearings,

a warrant of arrest of the alien was issued on Sep-

tember 3, 1924. After the issuance of the warrant a

hearing was conducted on September 16, 1924, at

which time the alien Quock So Mui was afforded

her right to be represented and advised by an attorney

for the first time. The statements heretofore referred

to, which were taken upon the day of the arrest of

Quock So Mui, were introduced and made a part of

the record by Examining Inspector E. C. Benson.

The attorney for Quock So Mui duly objected to these

statements of the witnesses previously examined being

introduced and made a part of the record and

demanded that these persons from whom statements

had been taken should be produced for cross-examina-

tion. On February 24, 1925, Rosa Wong was again

examined. At this hearing Quock So Mui was

present and she was afforded her right of cross-exami-

nation. At this time Examining Inspector E. C.

Benson stated that the Government was unable to pro-
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duce the witness Louie Mon Sun for cross-examina-

tion, but the statements of Louie Mon Sun were not

withdrawn from the record. On March 17, 1925,

Quock So Mui was examined and the case submitted

to the Department of Labor, The Board of Review

recommended that Quock So Mui be deported to

China on the ground stated in the warrant for her

arrest.

ARGUMENT WITH POINTS AND
AUTHORITIES.

The Hearing In The Deportation Proceeding Af-

forded The Alien, Quock So Mui, Was Mani-

festly Unfair.

I. By the failure to produce a Government witness

for cross-examination and by the retention of certain

ex parte testimony in the record.

II. By employing other than a duly qualified inter-

preter of the Department of Labor during a portion

of the hearing.

III. By certain erroneous conclusions of law taken

by the Board of Review.

Louie Mon Sun was arrested at the same time as

Quock So Mui. He was examined first at 34 Beckett

Alley by members of the United States Immigration

Service under J. P. Lawler, examining inspector.

Louie Mon Sun was again examined on the same day

and while still under arrest at the Hall of Justice in

the City and County of San Francisco by members



of the United States Immigration Service under

Examining Inspector J. W. Howell. Although the

alien, Quock So Mui, was likewise confined in the

Hall of Justice at the same time as Louie Mon Sun,

she was not afforded the right to be present during

any portion of this hearing.

This testimony of the Government's witness, Louie

Mon Sun, which was taken by the Immigration Serv-

ice as a part of the record in the case of Quock So

Mui, was a material part of the testimony upon which

the Board of Review made their recommendation that

the alien be deported to China. For in their opinion,

page I, paragraph 3, the Board of Review said:

"On Aug. 20th, Louie Mon Son was questioned.

He admitted that he was found in bed by police

officers with a Chinese woman, named Quock So
Mui. He was confronted with the defendant and
identified her as the woman. He admitted having
intercourse with her on occasions covering several

years back. He stated that her regular charge
was $10.00 per night, but that he had no knowl-
edge as to whether she was a public prostitute."

Again, in their opinion at the bottom of page 2

and the top of page 3, the Board of Review said:

"It is apparent that the injection of the marriage
issue was a mere subterfuge as a possible, though
very ineffectual means to an end. Even though
this woman had gone through a marriage cere-

mony with Louie Mon Son, such marriage cere-

mony, in view of the previous testimony of the

man himself, which is uncontroverted and the

absence of proof of the death of the man by
reason of whose mercantile status she was ad-

mitted, would be illegal."



That the Department of Labor contemplated that

an alien should not be deprived of the right to cross-

examine witnesses relied upon by the Government may

be seen from the Immigration Rules of May i, 1917,

more particularly rule 24, subdivision i, the material

portions being as follows:

".
. . Whenever an inspector conducting an

investigation or a board of special inquiry hold-

ing a hearing is of opinion that a certain witness

whose testimony is deemed essential to a proper
decision of the case will not appear and testify

or produce books, papers, and documents unless

commanded to do so, such inspector or the chair-

man of such board shall request the commissioner
or inspector in charge to issue a subpoena and
have it served upon such witness. . . . But
when a witness has been examined by the investi-

gating officer and counsel has not had an oppor-
tunity to cross-examine such witness and it is

apparent or is shown that such witness will not

appear for cross-examination unless commanded
to do so, a subpoena shall issue."

It will be seen from the language above quoted that

this right of cross-examination applies not only to that

portion of the hearing conducted after the issuance of

the warrant of arrest and order to show cause why the

alien should not be deported but also to any portion

of the investigation which may precede the hearing.

Rule 24, subdivision 2, provides in part:

"Upon determining that a witness whose evi-

dence is desired either by the Government or the
alien will not be likely to appear and testify, or
produce written evidence unless commanded to

do so, the commissioner or inspector in charge
shall issue a subpoena and have it served upon
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the witness by an immigration officer or employee

The careful provision of the language used
—

"shall

issue a subpoena and have it served"—does not pro-

vide for the failure to issue the subpoena, nor does it

provide that the Government's inability to locate its

witness shall serve as an excuse for not producing that

witness for cross-examination.

No subpoena appears to have been issued in the

present deportation proceeding so far as the record

shows. No evidence or statement is offered by the

Immigration Service of what efforts the Government

made to locate its witness. There is only the mere

statement found on page 5 of that portion of the hear-

ing which was conducted on February 24, 1925, to

the effect that the Government has been unable to

locate Louie Mon Sun. Certainly if no subpoena was

issued and if no bona fide attempt was made to locate

this witness, then this alien was denied the fair hear-

ing to which she was entitled.

In the case of Bilokumsky v. Tod, 263 U. S. 149,

the Supreme Court of the United States said:

"It may be assumed that one under investigation

with a view to deportation is legally entitled to

insist upon the observance of rules promulgated
by the Secretary pursuant to law (and cases

cited)."

The Circuit Court of Appeals for the Third Circuit,

in the case of Sibray v. U. S., 282 Fed. 795, said:

".
. . Congress, in its wisdom, has enacted

a statute under the provisions of which, in accor-

dance with the rules established by the Commis-

1



sioner General, certain aliens may be deported and
every alien charged with crime has the right to

rely upon the observance of the statute and those

rules by those charged with their enforcement in

a proceeding to deport him. It is not within our

province to speculate in any particular case what
efifect the disregard of those rules might or might
not have."

The alien was charged with being unlawfully in

the United States in the case of In re Chan Foo Lin,

243 Fed. 137, and the Government in support of its

case introduced the ex parte statements of two immi-

gration inspectors. The Circuit Court of Appeals

for the Sixth Circuit said:

'*In determining the question whether a full and
fair trial was given, it is enough to know that on

the vital issues the Government secured the bene-

fits of cross-examination of petitioner and his wit-

nesses alike, while the petitioner had received no
corresponding advantages and has been deprived

even of the opportunity to meet and explain the

ex parte statements mentioned of the Government
witnesses."

Again, in the case of Whitfield v. Hanges, 222 Fed.

745, the alien was charged with being unlawfully in

the United States. Here the testimony of a number

of women under arrest was introduced against the

aliens, and the aliens were afforded no right of cross-

examination. Part of the examination was also con-

ducted in the absence of their attorneys. The court

said, at page 749:

^'Indispensable requisites of a fair hearing
according to these fundamental principles are that

the course of proceeding shall be appropriate to
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the case and just as to the party afifected; that the

accused shall be notified of the nature of the

charge against him in time to meet it; that he

shall have an opportunity to be heard that he may,
if he chooses, cross-examine the witnesses against

him."

At page 751 the court said:

"The time when an alien who is ordinarily

ignorant of the law, of legal procedure and of

his rights may derive the most benefit of counsel

is when he is arrested and his hearing begins. It

would have been no abuse of discretion of the

inspector to have permitted the appellees to have
counsel advise them immediately upon their arrest,

and to have permitted them and their counsel to

inspect the warrant of arrest, to be present and
to take part in the proceedings at and after the

first stage of the examination and hearing of the

aliens. Such a course would have been in accord

with the fundamental principles of English and
American jurisprudence consistent with the law,

and it should have been pursued. The refusal to

permit the aliens to see and consult their counsel

before, and to permit them to participate in the

proceedings at their examination, directly tended

to prevent a fair hearing upon the charges against

them."

At page 752 the court said:

"During the hearing the inspector permitted
counsel for the appellees to read the statements

he and the police officers had drawn from the

prostitutes before the arrest was made, but neither

he nor the Government offered or introduced
these statements in evidence, nor would they have
constituted evidence if offered, because since the

inspectors had no authority to administer an oath,

they were not sworn to because they were the

statements of the prostitutes extracted in secret
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under the ever-present fear which the call or

seizure by police or other officers or persons of

their character unavoidably imposes upon them,

and because these women had not been called to

the hearing and the appellees had no opportunity

to cross-examine them."

In rendering a decision upon a somewhat similar

state of facts, in the case of Yip Wah v. Nagle decided

August 24, 1925, this court, speaking through Judge

McCamant, said:

"It was improper to receive the written state-

ments of the Morin and Casey women. It was
also improper to permit Farrelly to testify as to

what Betty Hoffman had said to him. The state-

ments so received were very damaging and having
been made in appellant's absence, they were not

evidence proper to be considered against him."

We submit that serious error was committed by the

Government's failure to produce Louie Mon Sun for

cross-examination. This error was continued when the

Immigration Service made this illegal testimony a

part of the record. That the testimony of Louie Mon
Sun was a material and substantial part of the evidence

upon which the Board of Review rendered their

opinion is seen from the language already quoted.

Error also was committed when the ex parte state-

ment of Rosa Wong was allowed to remain as a part

of the hearing granted to Quock So Mui. No state-

ment should have been taken from Rosa Wong in the

absence of Quock So Mui or her attorney.

II.

The hearing was also unfair for the reason that Miss

Wu, a young Chinese lady, was allowed to act as inter-
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preter. Miss Wu was not a member of the Immigra-

tion Service; in fact, she was a member of the raiding

party from the Chinese Presbyterian Mission. Yet

she was allowed to act as an interpreter during the

time that the hearing was conducted on the premises

at 34 Beckett Alley on August 19, 1924, when the testi-

mony of Louie Mon Sun and the alien Quock So Mui
was taken.

Ordinarily, the Department of Labor is careful in-

deed in the selection of qualified interpreters to act

in these hearings, and rightly so. Only those are

selected who are able to fulfill the high standard of

character required and who are able to successfully

pass an examination comprehensive of their ability.

But in this one instance a person not a member of the

Immigration Service was allowed to act.

It is impossible to tell from the record whether this

young lady is qualified to interpret in the dialect which

these witnesses used. Likewise it is impossible to say

whether this interpreter had the training in court or

immigration proceedings to enable her to interpret

correctly the precise language that these witnesses may

have used. So, too, it must be remembered that this

hearing was conducted upon the premises at the time

of the raid. Small blame could be attached to her if

in her inexperience and excitement at the novelty of a

raid, she failed to translate whole sentences or portions

of the explanations to the answers for the stenographer

at the hearing to transcribe.

The testimony of Louie Mon Sun, if admissible and

if interpreted correctly, is very damaging. But, on the

other hand, suppose that some of the testimony of
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Louie Mon Sun or of Quock So Mui was omitted or

misinterpreted. Suppose, for example, that Louie

Mon Sun had testified upon this occasion that Quock

So Mui was his wife, or that Quock So Mui had testi-

fied that Louie Mon Sun was her husband. In that

event there would have been no grounds for arresting

these Chinese and no grounds for the warrant of arrest

of the alien to issue from the Department of Labor.

Then Quock So Mui could have been set free at once,

the same as Louie Mon Sun was, when his statements

were taken.

This court should not stamp its approval upon so

vicious a practice as having any person other than a

duly qualified Government interpreter act in a deporta-

tion proceeding. Otherwise it allows a person un-

friendly to the alien to banish that person forever from

the United States, for in the last analysis the findings

of the Department of Labor must be based upon the

evidence that comes before them, through the inter-

preter. Deportation is a process of too serious moment

to be under the control of any but the United States

Government.

IIL

The Board of Review sums up its recommendation

that the alien be deported to China with the following

language

:

".
. . It is apparent that the injection of the

marriage issue was a mere subterfuge as a pos-

sible, though very ineffectual means to an end.

Even though this woman had gone through a

marriage ceremony with Louie Mon Son, such



marriage ceremony, in view of the previous testi-

mony of the man himself, which is uncontroverted

and the absence of proof of the death of the man
by reason of whose mercantile status she was ad-

mitted, would be illegal."

We must take issue with the conclusion of law

drawn by the Board of Review, to the eflfect that the

marriage existing between Louie Mon Sun and Quock

So Mui was illegal on account of the absence of any

proof of the death of the former husband, Jew Hoy
Kuong. The last day on which Jew Hoy Kuong was

shown to be alive was some seven years before Quock

So Mui's marriage to Louie Mon Sun. There is

absolutely no evidence to indicate that he was alive

at any later date, except the presumption of continu-

ance of life. To conclude that Jew Hoy Kuong was

alive at the time of the marriage between Quock So

Mui and Louie Mon Sun involved the conclusion

that Quock So Mui was guilty of the crime of bigamy

and the further conclusion that the marriage between

Quock So Mui and Louie Mon Sun was illegal. Both

of these matters are governed by the law of the State

of California. The Penal Code of the State of Cali-

fornia, sections 281 and 282, subdivision i, provides:

''Section 281. Every person having a husband
or wife living, who marries any other person,

except in the cases specified in the next section, is

guilty of bigamy.
''Section 282. The last section does not extend:

I. To any person by reason of any former mar-
riage, whose husband or wife by such marriage
has been absent for five successive years without
being known to such person within that time to be
living."
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While the Civil Code of the State of California,

section 6i, subdivision 2, provides:

"A subsequent marriage contracted by any per-

son during the life of a former husband or wife

of such person, with any person other than such

former husband or wife is illegal and void from
the beginning, unless

"Subdivision 2. Unless such former husband or

wife is: I, absent, and not known to such person

to be living for the space of five successive years

immediately preceding such subsequent marriage;
or 2, is generally reputed or believed by such

person to be dead at the time such subsequent

marriage was contracted. In either of which cases

the subsequent marriage is valid until its nullity

is adjudged by a competent tribunal."

Had there been any circumstance tending to show

that Jew Hoy Kuong was alive at the time of the

marriage of Quock So Mui to Louie Mon Sun a case

might have been held to have been made upon which

the Board of Review was authorized to find against

the presumption of legality of the marriage. But here

we have nothing opposed to the presumption other

than the fact that Jew Hoy Kuong was alive at a

remote date, some seven years before. We submit that

the case is one where the presumption of the legality

of the marriage is not controverted by other evidence,

direct or indirect, and where accordingly the Board

of Review was bound to find according to this pre-

sumption.

The burden of proof was upon the Immigration

Service to establish that the marriage entered into

by Quock So Mui was illegal. That this is the law
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of California seems well settled by both text writers

and adjudicated cases.

i6 California Jurisprudence, under the topic, "Mar-

riage," section 27, page 935, states the law to be:

"The burden lies upon one who attacks the

validity of a marriage upon the ground that it was
contracted while a prior marriage was in force to

show not only that the prior marriage was con-

tracted but that it had not, at the time of the

second marriage, been dissolved by death of a

party or by judicial decree. Citing Estate of
Hughson, 173 Cal. 448; Estate of Pusey, 173 Cal.

141 ; Wilcox V. Wilcox, 171 Cal. 770; McKibbon
V. McKibbon, 139 Cal. 448."

I Bishop on Marriage and Divorce, section 956,

makes the following statement of the law, which is

quoted with approval in the case of McKibbon v. Mc-
Kibbon, 139 Cal. 448:

"Every intendment of the law leans to matri-

mony. When a marriage had been shown in evi-

dence, whether regular or irregular, and whatever
the form of proof, the law raises a strong pre-

sumption of its legality—not only casting the

burden of proof on the party objecting, but re-

quiring him throughout, in every particular, to

make plain, against the constant pressure of this

presumption, the truth of law and fact that it is

illegal and void."

This doctrine was established in California by Jus-

tice Temple in the case of Hunter v. Hunter, 1 1 1 Cal.

261. In that case the following language was used:

"It is presumed that a person is innocent of

crime or wrong. (C. C. P., sec. 1963.) There
is also a presumption, and a very strong
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one, in favor of the legality of a marriage regu-

larly solemnized. Rather than hold a second

marriage invalid and that the parties have com-
mitted a crime or been guilty of immorality, the

courts have often indulged in the presumption of

death in less than seven years, or, where the absent

party was shown to be alive, have allowed a pre-

sumption that the absent party had procured a

divorce. A more correct statement perhaps would
be that the burden is cast upon the party asserting

guilt or immorality to prove the negative that the

first marriage had not ended before the second
marriage."

CONCLUSION.

In conclusion, we respectfully contend that there is

no legal testimony in the record which is sufficient to

prove that Quock So Mui practiced prostitution. We
think it is not sufficient to say that because Quock So

Mui went out with a man at night, or that because she

attended a tong banquet with other girls and Chinese

men, that she was practicing prostitution. It is carry-

ing the proposition too far at this day to say that

because a Chinese woman went out at night with men

that she is, therefore, a prostitute.

The Supreme Court of the United States in the case

of United States v. Bitty, 208 U. S. 393, which was a

case involving a criminal prosecution under the act of

Congress regulating the immigration of aliens into the

United States, at page 401, said:

"All will admit that full efifect must be given

to the intention of Congress as gathered from the

words of the statute. There can be no doubt as

to what class was aimed at by the clause for-

bidding the importation of alien women for. pur-



i8

poses of 'prostitution'. It refers to women who,
for hire or without, ofifer their bodies to indis-
criminate intercourse with men/' (Italics ours.)

There is not sufficient evidence, we respectfully con-
tend, upon which the Board of Review could make a
finding that Quock So Mui was guilty of committing
indiscriminate sexual intercourse with any man.
Wherefore, applicant prays that the decision of the

District Court for the Northern District of California
be reversed, with instructions to issue the writ of
habeas corpus as prayed for.

Respectfully submitted,

JAMES M. HANLEY,
Attorney for Appellant.


